i

SUCCESS |

< ‘contracts. You mi¢
s h the recession dragging on longer than imagined

M pnbple finding themselves in desperate financial
circumstances. But the reality is, both of the following

examples are not the result of the recession but rather, greed,

ncrease in clients having
think it’s a sign of the

and who knows, maybe some dishonesty...

o what is a contract anyway?

Contracts are guite a simple

concept; it's the detail behind the

contract that makes it complex.

There are five companents to a

acontract, First is the offer. A clear
and unambiguous offer is made 1o purchase
ar to sell (elther party, purchaser or saller,
can commence the contract process). The
nexl s acceplance. This Is the second
signature on the contract essentially and 15
accepting the offer that has been proposed.
The next plece s consideration, Essentially,
this is moneay or a monatary attemative and
is the quid pro quo. The other two aspects
are age — each party must be of legal
minimum age to enter into a contract, which
is 18 — and the ather s mental capacity. The
parties entering into a contract must have
tha mental capacity to know the impacts of
entering into a contract,

These components are necessary regardless
of what the contract Is for. We might be
talking about buying and selling goods and
sarvices, real estate or a business, or a
contract to govern a relationship, such as a
shareholders’ agreement,

To set the scene for these examples, first
you have ta understand that it is very
important which party draws up a contract
for gale of a business — the vendor or the
purchaser? Generally, it is the purchaser
or their advisers that draw up the contract,
The rationale behind thia is that It Is much
maore important to the purchaser to gat the
detail right, to ensure the correct transter of
the assels and rights that are the subject
of the sale. The purchaser usually includes
various warranties that are tallored to the
unigue business situation. Al of these are
designed to ensure the purchaser gets
what they anticipated out of the deal.

50, In this case, the purchaser doss
indeed draw up the contract. They do so
with no legal iInput (warning bells) and the
vendor takes naeither legal nor accounting
advice (big warning bells). Settlemeant
takes place and the purchaser takes

ovar the business, only to then default on
many of the clauses contained in his own
contract, even down to not actually parting
with any money for the business

The vendor slarts taking action to recover
tha meney and the purchaser digs in for
the long haul, His strategy appears to be,
waar clown the vendor with legal fees and
get the business for nothing or a significant
reduction in the agreed price,

The problem is that the strategy can,

and often does, warl, Justice comes at

a price and if you cannot afford to take

a court case, it pratty much stops there.
Of course, on top of that, even il you can
afford the legal fees, thera is no guarantea
of getting a judgement that goes your
way, let alone ane that adequately
compensates for the time vou will put into
the case, the legal fees and the emotional
turmoll that you will go through.

The other example | saw recently was a
sharehaolders' agreement, drawn up by one
sharehaolder and signed by bath, again with
no extarnal advice. It's a pretty =straight-
forward and loglcal agreement; nothing

1o actually be concerned about. The
agresmant pratty much says everything,

I 50/60, which makes lotal sense In the
situation. The parties get down to business
and things go OK for elghl maonths or so,
then the sharehalder who drew up the
agreement wants out, He does not want to
adhere to the sharehaolders' agreement in
any way, even the special clauses that he
insartad to cover the situation where they
go their separate ways in the first year|

Professional fees are always a concern

to business owners. However, there |s

no doubt thal t's cheaper to pay for the
fence at the top of the cliff and not the
ambulance at the bottom| You can get best
value out of your accountant and lawyer by
using them as part of your trusted team of
advisers. Get baoth to review or draft your
contracts, An experienced eye can save 80
much money in the long run. The simple
reality 1a that the parties (both vendor and
purchaset) are usually emotionally involved
in the sale and purchase process. That
involvement leads to mistakes, whereas
the external adviser is mare able to be
objective and see things with clarity.

Another thing to consider with professional
fees is, drafting contracts, sharehalders'
agreements and other business tools

to gavern the busingss relationship or
transaction being undertaken are relatively
stralghtiorward. These are, for the most
part, based on precedents. This means
that putting together a rock-solld cantract
that safely représents the interasts of all
parties is nat a difficult process and is
therefore, relatively econamical (ask for a
quote), Taking or defending a court action
based on a poor contract Is pretty much
an open cheque boolk, My suggestion is to
back the horse that gives most certainty.
This means a well-drafted contract and
cofrect, independent advice,
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The top ten things on my checklist
for contracts are as follows:

1. Undearstand the art of negetiation, The
contract process can be used as par of
the approach 1o hegotiation. Negotiation s
an art form and by upskiling in this area,
you can understand the emations that
come Into play during negotiations and will
be better equipped to get the most out

of the negotiation.

2. Be clear and unambiguous about the offer
being made, leave nothing to assumption.

3. Any conditlons applicable to the offer
nead to be clear and the way of fulfiling the
conditions needs to be clear.

4, Contracts should be in writing, Most
contracts are legitimate even if they are
verbal (excluslions o this are contracts for
the sale of real estate and for entering Into
guarantees) but it's easy to realise that
verbal contracts can be very ambiguous,

5. It should be easy to identify the
gonsideration for the offer. Again, nothing s
ieft to assumption.

6. The terms and conditions should lay out
the implications for non-performance by
glther party, so you understand what will
go wrong if you fail to perfarm the contract
onee Il's enlered Into.

7. Dua dligence is required both for thea
purchaser and the vendor. The purchaser
wishes to ensure they get what they
anticipated. The vendaor has to be wary
about the abliity of the purchaser ta
complete the contract. Does the purch&asar
have the financial wherewithal to complete
the contract? s the purchaser truly
committed to fulfiling the contract?

8. Obtain independent and objective advice,

9. What if? Ask yourself, what happens if
things go wrang? And contemplate what
can go wreng from as many angles as
passible. By doing this, you can “test”
the cartract and get a feel for areas

of weakneas.

10. Clear and unambiguous acceptance.
This completes the conlract process, If
you accept with further terms, this actually
becomes a re-offer with the further terms
required to be accepled by the othar party.
Until these further terms are accepted by
the other party, you don'l actually have

a contract.

You may ask, why such an article fram an
accountant, at my firm? We are active In
reviewing contracts for taxation impacts, as
well as many commercial law aspects, so
we see what works and what dossn'l. Also,
| have an interest in forensic accounting
and so have bean involved in many of the
"Ambulance” cases where | gain a strong
understanding of the issues, how thay
arose and the costs invalvad, @
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